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          May 21, 2014 
 
Dr. Parthasarathi Shome 
Adviser to the Finance Minister 
Ministry of Finance 
North Block 
New Delhi, India  
 

RE: Follow-Up to ICI/ICI Global Meeting on   
Tax issues for Cross-Border Fund Investments  

 
Dear Dr. Shome: 
 
Thank you for meeting with my industry colleagues, BMR & Associates LLP, and me to discuss 
income-tax issues of concern to members of the Investment Company Institute1 and ICI Global.2  We 
appreciate greatly the time that you, Mr. Sunil Gupta, Ms. Pragya Saxena, and Dr. VK Singh spent with 
us and the forthright and informative discussion. 
 
We traveled from the United States to emphasize the fund industry’s unique need, due to the daily 
pricing of each fund’s shares, for tax certainty.  Essential components of tax certainty include: rules that 
are clear and disseminated to assessing officers; adherence by assessing officers to those rules and to 
judicial precedent; and a prohibition on retrospective application of legislative amendments.  The tax 
certainty we seek will improve investor confidence, enhance the funds’ investment experience, and 
promote cross-border portfolio (non-controlling) investment in India.    
 
The enclosed Annexure A responds directly to the discussion we had on four specific tax policy issues 
raised with you during our meeting.  Each of the issues that we discussed, described in Annexure B, is of 
great importance to our members that are making substantial Indian investments.  Also enclosed, as 
Annexure C, is the letter that we sent to Mr. Joshi, Director General of Income Tax (International 
Tax) regarding tax administration issues that we discussed directly with him. 

                                                             
1  ICI is the national association of U.S. investment companies, including mutual funds, closed-end funds, exchange-traded 
funds (“ETFs”), and unit investment trusts (“UITs”).  ICI seeks to encourage adherence to high ethical standards, promote 
public understanding, and otherwise advance the interests of funds, their shareholders, directors, and advisers.  Members of 
ICI manage total assets of $16.8 trillion and serve over 90 million shareholders. 
 
2  ICI Global is a global fund trade organization based in London; members include regulated U.S. and non-U.S. based funds 
publicly offered to investors in jurisdictions worldwide.  ICI Global seeks to advance the common interests and to promote 
public understanding of global investment funds, their managers, and investors.  Members of ICI Global manage total assets 
of $1.4 trillion in non-U.S. funds.  
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The four issues discussed in Annexure A are: (1) the tax status of foreign business entities; (2) fund 
reorganizations involving business trusts; (3) the taxation of asset managers when an Indian executive 
oversees offshore employees; and (4) the taxation of offshore funds managed by Indian-based 
investment advisers.  Other important issues that we discussed, for which no additional detailed 
information is necessary, include the taxation of indirect transfers and the general anti-avoidance rule 
(“GAAR”).   
 
1.   The Tax Status of Foreign Business Entities.  Our October submission (Annexure B) explained 
the difficulties that U.S. funds have when they are organized as business trusts under the laws of one of 
the United States (such as Massachusetts).  We recognize that Indian law does not have a provision that 
allows a business trust to file its Indian tax returns as a “company.”  As explained in Serial 1 of Annexure 
A, however, section 2(17)(iv) of the IT Act allows the Central Board of Direct Taxes (“CBDT”) to 
notify “an institution, association or body, whether incorporated or not and whether Indian or non-
Indian, which is declared by general or special order of the CBDT to be a company.”  Serial 1 explains 
the operation of funds that are organized in the U.S. as business trusts, the rationale for them filing in 
India as companies, and why extending company treatment to funds organized as business trusts does 
not put other trusts at a comparative disadvantage in India.     
 
We submit that the CBDT should exercise its authority under section 2(17)(iv) of the IT Act and 
clarify that bodies such as business trusts should be treated as companies. 
 
2. Fund Reorganizations Involving Business Trusts.  A related issue involves reorganizations of 
business trusts.  As explained in our October submission, funds organized as business trusts are taxed as 
corporations under U.S. law.  These reorganizations, which are tax-free in the U.S., are undertaken to 
address business and corporate governance issues.  Serial 2 of Annexure A explains in greater detail, (1) 
the reasons for these reorganizations, (2) the tax-free treatment of these reorganizations in the U.S. as 
corporate mergers, (3) the Indian tax problem faced by any such U.S. fund that reorganizes, (4) that the 
problem is so severe that some funds do not reorganize, and (5) that funds that reorganize, after 
divesting their Indian securities, sometimes do not reinvest in India.  Importantly, as we discussed, these 
reorganizations are not being done for tax reasons. 
 
We urge an amendment to the IT Act to treat these reorganizations, which are tax-free in the U.S., as 
tax-free in India. 
 
3. The Taxation of Asset Managers When An Indian Executive Oversees Offshore Employees.  
Indian law, as explained in our October submission, discourages India-based asset managers from 
promoting Indian executives to oversee employees of offshore-based companies because of adverse 
Indian tax consequence concerns.  These concerns include having India treat the offshore-based 
company for which the Indian executive provides oversight support as having a permanent 
establishment (“PE”) in India.  One consequence of this PE treatment would be allocating to India a 
disproportionate amount of the offshore-based company’s taxable income.  Other countries, such as 
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Singapore and Hong Kong, that rapidly are becoming significant financial centers provide far more 
favorable tax treatment for asset managers.  Serial 3 of Annexure A describes our concerns in greater 
detail. 
 
We urge an amendment to Indian tax law, such as by an administrative circular, clarifying that this 
oversight of offshore-based company employees will not cause the offshore-based company to have a PE 
in India.    
 
4. The Taxation of Offshore Funds Managed By Indian-Based Investment Advisers.  A related 
issue involves the tax treatment of an offshore fund managed by an Indian-based investment adviser.  
Our October submission explained our concern that India would treat an offshore fund that is 
managed by an Indian-based adviser as an Indian fund with a permanent establishment in India (and 
therefore as subject to 40 percent corporate tax in India or 30 percent tax for non-corporate entities on 
all of its income (on a net basis), whether earned inside or outside of India).  Because offshore funds are 
unwilling to risk being treated as Indian funds, as explained in Serial 4 of Annexure A, fund managers 
will not locate an investment adviser in India.  We understand that a circular is being prepared to clarify 
that an offshore fund will not be treated as an Indian fund in this situation.  
 
We urge that the anticipated circular be issued promptly. 
 
5. The Taxation of Indirect Transfers.  The Indian legislation retrospectively taxing “indirect 
transfers” – in response to the Indian Supreme Court’s ruling in the Vodafone case – is very troubling 
for the fund industry.  Our concerns about this issue were discussed in Serial 10 of our October 
submission.  We appreciate the recommendations made previously by the Expert Committee chaired by 
you (and which included Mr. Gupta) in the draft report on indirect transfers.  Specifically, we support 
strongly the recommendation that any legislative change to the taxation of indirect transfers not have 
retrospective application.  “Clarificatory” legislation with 52-year retroactive effect, such as that 
promulgated in response to Vodafone, is extremely harmful to investor confidence.  We also support 
strongly the recommendation that non-resident investors in a foreign institutional investor (“FII”) not 
be taxable in India in relation to investments made by the FII in India.  We further support the limits 
recommended in the application of the indirect transfer rule to FIIs themselves.  We understand that a 
circular is being prepared to clarify that non-resident investors in an FII will not be subject to the 
indirect transfer rule. 
 
We urge that the anticipated circular be issued promptly.  The other recommendations of the Expert 
Committee also should be adopted. 
 
6. GAAR.  We appreciate all of the recommendations made previously by the Expert Committee 
chaired by you (and which included Mr. Gupta) in the final report on the GAAR.   One essential 
recommendation, that we support strongly, is that all investments existing on the date the GAAR 
provisions commence be grandfathered so that the GAAR provisions are not invoked on exit (such as 
on the sale of such investments).  We also support strongly the recommendation that the FII is the 
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taxable unit for taxation in India and that, as a result, all non-resident investors in the FII are excluded 
from the GAAR’s purview; such non-residents include persons holding offshore derivative instruments 
(commonly known as Participatory Notes) issued by the FII. 
 
We urge that the Expert Committee’s recommendations be adopted by the Ministry and announced in 
a circular.  
 

* * * 
 
Once again, thank you for meeting with us.  If we can provide you with any additional information, 
please do not hesitate to contact me or our Indian tax advisors: BMR & Associates LLP at your 
convenience.  
 
Yours faithfully, 
 
/s/ Keith Lawson 
 
Keith Lawson 
Senior Counsel - Tax Law 
Investment Company Institute and ICI Global 
1-202-326-5832 (office) 
1-202-957-7226 (mobile) 
lawson@ici.org 
 
Enclosures: Annexure A:  Detailed response to four specific issues that are being faced by Foreign 

Institutional Investors that conduct portfolio investments in Indian securities. 
 
 Annexure B:  Letter to Mr. Manohar, Officer on Special Duty to the Adviser to the 

Finance Minister, dated October 22, 2013, including 12 issues discussed in Annexure A 
to that letter. 

 
 Annexure C:  Letter to Mr. NC Joshi, Director General of Income Tax (International 

Tax), dated May 21, 2014, regarding tax administration issues. 
 
cc:   Mr. Sunil Gupta [Joint Secretary, Tax Planning & Legislation Division (TPL-II), CBDT] 
 Ms. Pragya Saxena [Joint Secretary, Tax Planning & Legislation Division (TPL-I), CBDT] 
 Dr. VK Singh [Director, Foreign Tax & Tax Research Division, CBDT] 
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          May 21, 2014 
 
Dr. Arvind Mayaram 
Secretary, Department of Economic Affairs 
Ministry of Finance 
North Block 
New Delhi, India  
 

RE: Follow-Up to ICI/ICI Global Meeting on   
Tax Issues for Cross-Border Fund Investments  

 
Dear Dr. Mayaram: 
 
Thank you for meeting with my industry colleagues, BMR & Associates LLP, and me to discuss tax 
issues of concern to members of the Investment Company Institute1 and ICI Global.2  We appreciate 
greatly the time that you spent with us and the forthright and informative discussion. 
 
We traveled from the United States to emphasize the fund industry’s unique need, due to the daily 
pricing of each fund’s shares, for tax certainty.  Essential components of tax certainty include: rules that 
are clear and disseminated to assessing officers; adherence by assessing officers to those rules and to 
judicial precedent; and a prohibition on retrospective application of legislative amendments.  The tax 
certainty we seek will improve investor confidence, enhance the funds’ investment experience, and 
promote cross-border portfolio (non-controlling) investment in India.    
 
The enclosed Annexures A and B (our May 2014 letter to Dr. Shome and our October 2013 letter 
requesting the meeting with Dr. Shome) respond directly to the discussion we had with you during our 
meeting.  Each of these issues – including the tax status of foreign business entities; fund 
reorganizations involving business trusts; the taxation of asset managers when an Indian executive 
oversees offshore employees; and the taxation of offshore funds managed by Indian-based investment 
advisers – is of great importance to our members that are making substantial Indian investments.  Also 

                                                             
1  ICI is the national association of U.S. investment companies, including mutual funds, closed-end funds, exchange-traded 
funds (“ETFs”), and unit investment trusts (“UITs”).  ICI seeks to encourage adherence to high ethical standards, promote 
public understanding, and otherwise advance the interests of funds, their shareholders, directors, and advisers.  Members of 
ICI manage total assets of $16.8 trillion and serve over 90 million shareholders. 
 
2  ICI Global is a global fund trade organization based in London; members include regulated U.S. and non-U.S. based funds 
publicly offered to investors in jurisdictions worldwide.  ICI Global seeks to advance the common interests and to promote 
public understanding of global investment funds, their managers, and investors.  Members of ICI Global manage total assets 
of $1.4 trillion in non-U.S. funds. 
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enclosed as Annexure C is a letter that we sent to Mr. Joshi, Director General of Income Tax 
(International Tax) regarding tax administration issues. 
 
We request your support for the recommendations we make in our letter to Dr. Shome.  We crafted 
our recommendations to address Indian tax issues that are particularly problematic for cross-border 
portfolio investors that require tax certainty.   
 
We appreciate your observation that guidance will be issued clarifying that an offshore fund will not be 
treated as an Indian fund with a permanent establishment in India (and therefore as subject to 40 
percent corporate tax or 30 percent tax for a non-corporate taxpayer) simply because it is managed by 
an Indian-based investment adviser.  This clarification will be most welcome by investment funds. 
 
We also request your support for the tax administration recommendations we make in our letter to Mr. 
Joshi.  The Authority for Advance Rulings (“AAR”) process, as we explain in our letter to Mr. Joshi, 
does not provide the tax certainty that funds need when they are making decisions each day whether to 
invest in specific Indian securities.   
 
Our more general concerns with Indian tax administration are attributable to several factors, including 
the process by which issues are identified for audit, the manner in which the issues are developed, the 
legal impossibility of settling without a judicial decision, and the appeal by the Indian Revenue 
Authority (“IRA”) of taxpayer-favorable decisions without any apparent analysis of the costs and 
benefits of the appeal.   
 
Our most significant tax administration recommendation is to permit tax disputes to be settled 
administratively after an issue has been assessed.  A properly-negotiated settlement, based upon a careful 
analysis by both parties of the costs and benefits of litigating an issue, would benefit both the Indian 
government and taxpayers.  We urge your support for this sensible change that would enhance the 
confidence of cross-border investors who have capital available to further India’s growth.   
 

* * * 
 
Once again, thank you for meeting with us.  If we can provide you with any additional information, 
please do not hesitate to contact me or our Indian tax advisors:  BMR & Associates LLP at your 
convenience.  
 
Yours faithfully, 
 
/s/ Keith Lawson 
 
Keith Lawson 
Senior Counsel - Tax Law 
Investment Company Institute and ICI Global 
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1-202-326-5832 (office) 
1-202-957-7226 (mobile) 
lawson@ici.org 
 
 
Enclosures: Annexure A:  Letter to Dr. Shome, Adviser to the Finance Minster, dated May 21, 

2014, including the detailed response to four  specific issues discussed with Dr. Shome 
that are being faced by Foreign Institutional Investors that conduct portfolio 
investments in Indian securities. 

 
 Annexure B:  Letter to Mr. Manohar, Officer on Special Duty to the Adviser to the 

Finance Minster, dated October 22, 2013, including 12 issues discussed in Annexure A 
to that letter. 

 
 Annexure C:  Letter to Mr. NC Joshi, Director General of Income Tax (International 

Tax), dated May 21, 2014, regarding tax administration issues. 
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